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I. INTRODUCTION

This case involves the Department of Revenue’s (“DOR”)
erroneous assessment of B&O tax on Avnet’s Third Party Drop Ship and
National Sales. The trial court correctly held that the Third Party Drop
Ship Sales are not taxable because the goods were not “received by the
purchaser” in Washington as required by WAC 458-20-193 (“Rule 193”).
DOR’s argument that Rule 193 allows tax when there is “physical
delivery” to the purchaser’s customer in Washington, but no receipt by the
purchaser itself, is contrary to the plain language of the rule, DOR’s own
published determinations, and the cases DOR cites in defense of its
erroneous “‘interpretation” of the rule. Indeed, DOR has acknowledged
that it would need to amend Rule 193 to “change the determining factor ...
from ‘receipt’ to ‘delivery’” in order to tax sales of this kind. CP 544.

The trial court erred, however, when it ruled that DOR could tax
Avnet’s National Sales because they were not “dissociated” from its
Washington activities. Rule 193 provides that B&O tax does not apply to
sales that are “not significantly associated in any way” with the seller’s
Washington activities. The rule reflects controlling U.S. and Washington
Supreme Court decisions, which hold that the Commerce Clause of the
U.S. Constitution forbids a state from imposing tax on interstate sales

dissociated from the seller’s instate activities. The evidence is undisputed



in this case that Avnet engaged in no activities in Washington associated
in any way with either the National Sales or Third Party Drop Ship Sales —
those sales are dissociated from Avnet’s Washington activities.

II. ASSIGNMENT OF ERROR ON CROSS-APPEAL

The trial court erred in refusing to apply Rule 193 and controlling
Supreme Court precedent when it concluded that Avnet’s National Sales
were not dissociated from its Washington activities.

III. ISSUES PRESENTED

Issue Raised by DOR’s Appeal

Whether the trial court correctly ruled that, with respect to Third
Party Drop Ship Sales, Avnet’s purchasers did not receive the goods in
Washington as required by WAC 458-20-193.

Issue Raised by Avnet’s Cross-Appeal

Whether the trial court erred in concluding that Avnet’s National
Sales were not dissociated from its Washington activities when:

(a) Rule 193(7)(c) provides that B&O tax does not apply when the
seller establishes that its “instate activities are not significantly associated
in any way with the sales into this state”; and

(b) The U.S. Supreme Court in Norton and the Washington

Supreme Court in Goodrich held that the Commerce Clause of the U.S.



Constitution prohibits states from taxing sales that are dissociated from the
seller’s instate activities; and

(¢) The evidence is undisputed that Avnet’s Washington activities
were not associated in any way with the National Sales and Third Party
Drop Ship Sales.

IV. COUNTERSTATEMENT OF THE CASE
A. Avnet’s business.

Avnet is a leading business-to-business distributor of electronic
components and computer parts, whose wholesale customers are primarily
manufacturers and value added resellers. CP 194. Avnet is a New York
corporation with its worldwide headquarters and principal place of
business in Phoenix, Arizona. Id. Avnet ships products to customers in
all 50 states and throughout the world. Avnet does not maintain any
warehouse or stock of goods in Washington; products are shipped into
Washington from Avnet distribution centers in Arizona or Texas. CP 195.
One of Avnet’s 35 U.S. sales offices is located in Redmond, Washington.
CP 10, 195.

Employees in Avnet’s Washington office perform a variety of
sales related functions for Washington customers, including soliciting
orders from Washington customers, receiving and responding to requests

for quotes from Washington customers, receiving orders placed by



Washington customers, responding to questions asked by Washington
customers, and otherwise meeting the needs of Avnet’s Washington
customers. CP 9. Avnet reports and pays Washington wholesaling B&O
tax on: (1) all sales to Washington customers; and (ii) all sales shipped into
Washington in which the Washington office is associated in any way. CP
195. During the period January 2003 to December 2005, Avnet paid
$565,295 of wholesaling B&O tax with its regularly filed Washington tax
returns on sales involving the Washington office. /d. The tax Avnet paid
with its tax returns was properly due and is not at issue in this litigation.

B. The sales at issue; Third Party Drop Ship Sales and National
Sales.

The two categories of sales on which tax was improperly assessed
are referred to by the parties as Third Party Drop Ship Sales and National
Sales. Avnet did not engage in any activities in Washington associated in
any way with either the Third Party Drop Ship or National Sales.

“Third Party Drop Ship Sales” are sales in which (1) an Avnet
customer based outside Washington (2) served by an Avnet office located
outside Washington (3) placed an order from outside Washington with (4)
an Avnet office outside Washington and (5) asked Avnet to ship all or part

of the order to a third party (presumably a customer of the purchaser) at a



Washington address, and (6) Avnet’s Washington office was not
associated in any way with the transaction. CP 198-99.

Examples of Third Party Drop Ship Sales are sales of electronic
components to Solutions II, Inc. (“Solutions-II), a value-added reseller
who designs, installs, and maintains technology solutions for businesses.
Solutions-II placed orders from its Littleton, Colorado office with an Avnet
sales office located in Phoenix, Arizona, and instructed Avnet to ship the
products to various third parties in Washington—including, among others,
Advanced Integration Technology, Inland Northwest Health Systems, and
Deaconess Medical Center. Avnet shipped the products from distribution
centers in Arizona and invoiced Solutions-II from Avnet’s Chandler,
Arizona office. CP 199, 250-59. Advanced Integration Technology, Inland
Northwest Health Systems, and Deaconess Medical Center are not Avnet
customers and had no contact with any Avnet office. CP 199. The amount
of B&O tax improperly assessed on Third Party Drop Ship Sales during the
Audit Period was $371,042. CP 111.

“National Sales™ are sales in which (1) an Avnet customer based
outside Washington (2) served by an Avnet office located outside
Washington (3) placed an order from outside Washington with (4) an
Avnet office outside Washington and (5) asked Avnet to ship all or part of

the order to one or more of the customer’s own locations in Washington,



where (6) Avnet’s Washington office was not associated in any way with
the sales. CP 196.

One example of a National Sale is the sale of electronic
components to Intel Corporation (“Intel”). Intel, based in Santa Clara,
California with offices throughout the United States, designs and
manufactures integrated digital technology platforms—i.e.,
microprocessors and computer chipsets that are often enhanced by
additional hardware, software, or services. During the Audit Period,
Intel’s Hillsboro, Oregon office placed orders with Avnet’s Phoenix,
Arizona office for products that Intel requested be shipped to various Intel
facilities, including an Intel facility in DuPont, Washington. Avnet
shipped the products from a distribution center in Arizona and invoiced
Intel from Avnet’s Chandler, Arizona office. CP 196, 228-231. The
amount of B&O tax improperly assessed on National Sales during the
Audit Period was $15,137. CP 111.

The distinguishing characteristic between National Sales and Third
Party Drop Ship Sales is the party to whom Avnet’s buyer asked Avnet to
ship the goods. In Third Party Drop Ship Sales, Avnet’s buyer asks Avnet
to ship the goods to a different person, a third party (presumably a
customer of the buyer). In National Sales, the buyer asks Avnet to ship

the goods to one or more of the buyer’s own facilities, including a buyer



facility in Washington. In both instances, however, Avnet engaged in no

activity in Washington associated in any way with the transaction. It is

undisputed that:

None of the Avnet sales representatives in the Washington
office were associated with any of the National Sales or Third
Party Drop Ship Sales.

Avnet did not receive, review, acknowledge, or accept orders
in Washington for any of the National Sales or Third Party
Drop Ship Sales.

Avnet did not provide any engineering or technical advice in
Washington for any of the National Sales or Third Party Drop
Ship Sales.

Avnet did not investigate the credit of any of the National Sales
customers or Third Party Drop Ship Sales customers in
Washington.

Avnet’s Washington office did wnor participate in the
distribution of goods for any of the National Sales or Third
Party Drop Ship Sales.

Avnet did not maintain a stock of goods in Washington from
which any of the Nationals Sales or Third Party Drop Ship
Sales were filled.

Avnet did not perform any other role in Washington in
connection with Avnet’s National Sales or Third Party Drop
Ship Sales.

CP 10-11, 198-200

C.

Procedural history.

Following an audit of Avnet’s Washington tax returns, DOR

assessed wholesaling B&O tax on Avnet’s Third Party Drop Ship Sales



and National Sales. CP 205. Avnet appealed the assessment and DOR
denied the appeal. As required by statute, Avnet then paid the assessment
and filed this refund suit. CP 4. On cross-motions for summary judgment,
the trial court ordered a refund of tax assessed on the Third Party Drop
Ship Sales because the goods were not received by the purchaser in
Washington as required by Rule 193, but denied a refund of tax assessed
on the National Sales, ruling that the sales were not dissociated from
Avnet’s Washington activities. CP 700, 6/7/13 Tr. at 30-31. DOR
appealed the trial court’s ruling on the Third Party Drop Ship Sales, CP
694, and Avnet cross-appealed the trial court’s dissociation ruling. CP
705.

V. ARGUMENT
A. The Third Party Drop Ship Sales are not subject to B&O tax
because Avnet’s purchasers did not receive the goods in
Washington.
Rule 193 addresses “Washington’s B&O tax and retail sales tax
applications to interstate sales of tangible personal property.” WAC 458-
20-193(1). Rule 193 provides that B&O tax does not apply to “sales of

goods which originate outside this state unless the goods are received by

the purchaser in this state.” WAC 458-20-193(7) (emphasis added).



1. The purchasers did not receive the goods in Washington
as required by Rule 193.

Rule 193 expressly defines “receipt” as the purchaser “first either
taking physical possession of the goods or having dominion and control
over them.” WAC 458-20-193(2)(d). Rule 193 also specifically addresses
the receipt of goods by the wholesale purchaser in a third party drop ship
sale. The rule states that when (1) a wholesale purchaser (“Company X”
in the rule, Avnet’s customer here), (2) places an order with a wholesale
seller (“Company Z” in the rule, Avnet here); and (3) “requests that the
parts be drop shipped to Company Y™ (the third parties listed in CP 261);
then “Company X [Avnet’s customer| has nof taken possession or
dominion or control over the parts in Washington.” WAC 458-20-
193(11)(h) (emphasis added). Since receipt is expressly defined as the
purchaser taking possession, dominion, or control over the goods in
Washington, Third Party Drop Ship Sales are not “received by the
purchaser” under the rule and, therefore, are not subject to B&O tax.
WAC 458-20-193(2)(d), (7), (11)(h).

DOR expressly acknowledged this clear reading of the rule’s plain
‘language in an internal memorandum addressing potential amendments to
the rule. Specifically, DOR acknowledged that goods sold to an out-of-

state buyer and drop shipped to a third party in Washington from out-of-



state are not “received by the purchaser” in Washington and, therefore, are

not subject to B&O tax under the plain language of Rule 193:

WAC 458-20-193(11)(h) is the only example of a
drop shipment transaction. In it, it concludes that
“Company X has not taken possession or dominion
or control over the parts in Washington.”

If under the Department’s regulation, the purchaser
of drop shipped goods does not take possession,
dominion or control, then there is no receipt. If
there is no receipt, the sale is not taxable.

CP 562 (emphasis added). DOR has repeatedly considered amending
Rule 193 to “change[] the determining factor for where a sale of tangible
personal property takes place from ‘receipt’ to ‘delivery.”” CP 544, 546.
DOR expressly recognized that the proposed amendment, if adopted,
would “change ... prior practice” regarding the taxation of drop shipped
sales, acknowledging that “for many years” prior to proposing the
amendment, DOR had “consistently” advised “that tax would not apply in
that situation.” CP 578-9. Although DOR considered replacing Rule
193’s “received by the purchaser” requirement with a “delivery”
requirement in 2004, 2005, 2006, 2007, 2008, and 2010, it never has. CP
544, 546, 548, 552, 556, and 562. The trial court correctly ruled that
Avnet’s Third Party Drop Ship sales were not received by the purchaser

under the plain, unamended language of Rule 193.
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2. The trial court properly rejected DOR’s proposed
“delivery” standard because the plain language of Rule
193 requires “receipt” by the purchaser.

(313

Completely ignoring Rule 193°s express definition of “‘receipt’
and ‘received,””’ DOR argues that, instead of the purchaser’s receipt,
“physical delivery determines where” the sale is taxable. DOR Br. at 1
(emphasis added). Thus, DOR contends, without citation to authority, that
“a wholesale sale indisputably occurs and it is consummated by the physical
delivery of the goods to the shipping destination.” DOR Br. at 16 (emphasis
added). And again, DOR suggests that the rule should be “interpreted” as
“locating an interstate sale at the place where the goods are physically
delivered.” DOR Br. at 17 (emphasis added). DOR’s argument is contrary to
and in disregard of the plain language of Rule 193.

It is well settled that “rules of statutory construction apply to
administrative rules and regulations.” Dep’t of Licensing v. Cannon, 147
Wn.2d 41, 56, 50 P.3d 627 (2002). “It is an axiom of statutory
construction that where a term is defined we will use that definition.” U.S.
v. Hoffman, 154 Wn.2d 730, 741, 116 P.3d 999 (2005). It is also an
“elementary rule” of construction that the use of different terms in
different parts of a statute or rule reflects different meanings. United

Parcel Serv. v. Dep't of Revenue, 102 Wn.2d 355, 362, 687 P.2d 186

(1984). Here, Rule 193 expressly defines both “receipt” and “delivery”

11



and then establishes “receipt” by the purchaser, not “delivery,” as the
determining factor for imposing B&O tax. WAC 458-20-193(2)(c),
(2)(d), and (7). Under the plain, unambiguous language of Rule 193,
where the goods are “received by the purchaser” as defined by the rule,
not where “delivery” of the goods (separately defined) may occur,
determines whether the sale is subject to B&O tax.'

3. The third parties to whom the goods are shipped are
not agents of Avnet’s purchasers under Rule 193.

Completely ignoring Rule 193°s express definition of “receipt,”
WAC 458-20-193(2)(d), its establishment of receipt by the purchaser as
the determining factor for imposing B&O tax, WAC 458-20-193(7), and
the rule’s statement that the purchaser in a drop ship sale does not receive
the goods in Washington as defined by the rule, WAC 458-20-193(11)(h),
DOR argues for a delivery standard as follows:

[Rule 193 does not] address how the B&O tax
applies to the wholesale sales made when a supplier
delivers goods directly to the customer of the
wholesale buyer. ... Thus, it is appropriate to fill in
the gap left by the Department’s rule by applying
both the common law and common sense in
deciding whether receipt by the person designated
by the wholesale buyer is receipt by the buyer for
purposes of determining the place of sale.

"DOR’s contention that it should be permitted to disregard Rule 193°s receipt
standard because “45 other states ... attribute sales receipts to the destination
state” is equally misplaced. DOR Br. at 15, n2. DOR’s cited authority was
discussing the receipts factor for apportionment of state income taxes. W.
Hellerstein, State Taxation §9.18 (3d ed 2002).

12



DOR Mot at 21.2 DOR’s argument is wrong for multiple reasons. First, as
discussed above, Rule 193 does address the application of B&O tax to
drop ship sales and specifically provides that the wholesale purchaser in a
drop ship transaction does not receive the goods in Washington, as receipt
is defined in Rule 193.

Second, DOR completely ignores Rule 193°s very strict limitations
on a purchaser’s ability to designate an agent to receive goods on the
purchaser’s behalf. While Rule 193 does permit a purchaser to receive
goods through an “agent,” it expressly defines such a receiving agent as a
person “authorized to receive goods with the power to inspect and accept
or reject them,” WAC 458-20-1932(2)(e).*  Rule 193 also expressly
requires that a grant of authority to be a receiving agent must be “express

written authority to accept or reject the goods for the purchaser with the

2 Separately, DOR argues that “case law” supports its “interpretation” of Rule
193 with a lengthy discussion of Time Oil v. Dep’t of Revenue, 79 Wn.2d 143,
483 P.2d 628 (1971). DOR Br. at 24-29. This argument is also wrong. First,
Time Oil was decided twenty years before Rule 193 was even adopted. Second,
Time Oil did not consider or discuss where receipt by the purchaser occurs.
Rather, as DOR acknowledges, Time Oil addressed whether a taxpayer’s barter
transactions were “sales” under the statute. 79 Wn.2d at 146-47; DOR Br. at 24-
25. The parties here do not dispute that the Third Party Drop Ship Sales are
“sales.”

* Rule 193°s express provision for receipt by “the purchaser or its agent,” WAC
458-20-193(7) is directly contrary to DOR’s argument that the rule would [ead to
absurd results “unless the phrase, receipt ‘by the purchaser’ means receipt by the
purchaser or the purchaser s designee.” DOR Br. at 29 (emphasis by DOR).
The rule specifically requires any person receiving the goods on behalf of the
purchaser to qualify as an “agent” as defined in the rule.

13



right of inspection.” WAC 458-20-193(4)(b). Moreover, DOR has
clarified that an agent cannot receive goods on behalf of a purchaser for
purposes of determining whether a sale is subject to B&O tax under Rule
193 unless the agent: (i) has “written authority to accept or reject goods
for the buyer™; (i1) “takes those actions that would generally be taken by a
prudent buyer to assure that the goods conform to the purchase order or
contract,” which “requires at a minimum that the goods be physically
examined by the receiving agent”; and (iii) “provide[s] documentation ...
to the seller” of the agent’s acceptance or rejection of the goods. Excise
Tax Advisory 561.041.193 (1993) (reissued as ETA 3091.2009). Thus,
“the mere grant of authority” to an agent “is not sufficient to constitute
receipt by the purchaser ... there must be evidence that the [agent] actually
inspected and accepted the goods and documented that acceptance to the
seller.”  Det. No. 06-0028, 26 WTD 97 (2007) (citing Excise Tax
Advisory 561.04.193).

DOR does not allege, and there is absolutely no evidence in the
record, that any of the wholesale purchasers of the Third Party Drop Ship
Sales authorized their customers in writing to be receiving agents with
authority to inspect and accept the goods on the purchaser’s behalf, let
alone that any third party fulfilled and documented its receipt of the goods

as agent of the purchaser as required by Rule 193. To the contrary, the

14



record affirmatively shows that a search for such documentation found
none. CP 660.

Third, DOR’s plea to “fill in” a non-existent gap in the rule with
“common law” is not supported by the cases it cites. DOR Br. at 21-22,
Those out-of-state cases from the 1920s and 1930s are not tax cases and
do not address receipt by the purchaser at all. In fact, none of them
discuss, let alone determine, where the purchaser received the goods.
Rather, they are general commercial law cases cited by DOR for the
proposition that “delivery to the buyer’s customers ... is delivery to the
buyer.” DOR Br. at 20, citing Williamsburgh Stopper Co. v. Bickart, 134
A. 233 (Conn. 1926); DOR Br. at 21-22 (“delivery to ... any third person
at the buyer’s request or with his consent is sufficient delivery to the
buyer”) (quoting Middleton v. Evans, 45 P.2d 570 (Utah 1935)).
Moreover, these “common law” cases apply those other states’
commercial law statutes. Williamsburgh Stopper Co., 134 A. at 235
(delivery controlled by Connecticut’s “Sales Act, §§ 48, 49, 63; G. S. §§
4714, 4715, 4729); Middleton, 45 P.2d at 572 (applying “Section 81-2-3”
Utah Revised Statutes (1933)).

Fourth, DOR has expressly rejected the argument that “common
law or commercial law” are even relevant to determining where a sale

occurs for B&O tax purposes, emphasizing that, “[i]nstead, a Washington
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sale takes place when the goods are received by the buyer or its agent in this
state.” Det. No. 99-216E, 18 WTD 264 (1999) (citing Rule 193). Accord,
Det. No. 98-298, 20 WTD 197 (2001) (following Det. No. 99-216E
“because, under RCW 82.32.410, it is precedential™).

B. The Third Party Drop Ship Sales and National Sales Are Not

Subject To B&O Tax Because They Are Dissociated From
Avnet’s Unrelated Business Activities In Washington.

Under the Commerce Clause, states may impose a tax on interstate
sales only if there is a substantial nexus between the seller’s activities and
the state and those activities are significantly associated with the sales at
issue. Allied-Signal, Inc. v. Director, Div. of Tax’n, 504 U.S. 768, 778
(1992). Thus, even if the seller does business or maintains an office in
Washington, the state cannot tax an interstate sale that is “disassociated”
from the seller’s instate activities. Norton Co. v. Dep’t of Revenue of Ill.,
340 U.S. 534, 537 (1951); B.F. Goodrich Co. v. State, 38 Wn.2d 663, 671-
72, 231 P.2d 325 (1951). This doctrine of dissociation—i.e., no taxation
in the absence of a transactional nexus—is not only a constitutional
imperative, it is expressly codified in Rule 193, which provides that B&O
tax does not apply where “the instate activities are not significantly
associated in any way with the sales into this state.” WAC 458-20-
193(7)(c). Consistent with Rule 193, WAC 458-20-101 (“Rule 1017)

expressly instructs that businesses with out-of-state locations “should not
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include income that is disassociated from their instate activities” in
calculating gross income for certain tax registration thresholds. WAC
458-20-101(5)(a).

The trial court did not reach the issue of dissociation when
granting summary judgment to Avnet on the Third Party Drop Ship Sales,
but rejected it when granting summary judgment to DOR on the National
Sales. CP 700. The trial court’s refusal to apply the doctrine of
dissociation, as required by Rule 193 and controlling Supreme Court
precedent, was erroneous as a matter of law. This Court can invoke the
doctrine of dissociation as an alternative ground to affirm the trial court’s
ruling on the Third Party Drop Ship Sales and must apply the doctrine to
reverse the ruling on the National Sales. The undisputed facts demonstrate
that both the Third Party Drop Ship Sales and National Sales were wholly
dissociated from Avnet’s Washington activities.

1. Rule 193 provides that B&O tax is not imposed on

interstate sales that are disassociated from the seller’s
instate activities.

DOR argues that case law has eroded the constitutional foundation
of the dissociation doctrine set forth in the Norton and Goodrich cases.
DOR Br. at 36-46. For all the reasons explained below, DOR’s analysis is
wrong, but this Court does not need to decide the constitutional issue in

order to reverse the trial court based on the plain language of the
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Department’s own rule. See State v. Hall, 95 Wn.2d 536, 539, 627 P.2d
101 (1981) (“A reviewing court should not pass on constitutional issues
unless absolutely necessary to the determination of the case.”). As DOR
itself has correctly recognized in the past, regardless of the constitutional
status of dissociation, Rule 193(7)(c) requires a transactional nexus as a
matter of Washington law, and it forbids imposition of B&O tax where, as
here, dissociation is proven.

DOR concedes that Rule 193 was adopted to reflect the
dissociation doctrine following the Norton and Goodrich decisions. DOR
Br. at 46.* The relevant portion of the rule reads in relevant part:

(7) Inbound sales. ... There must be both the receipt of

goods in Washington by the purchaser and the seller must

have nexus for B&O tax to apply to a particular sale. The

B&O will not apply if one of these elements is missing. ...

(c) If a seller carries on significant activity in this

state and conducts no other business in the state except
the business of making sales, this person has the distinct

* The Department dissembles Rule 193°s various iterations to suggest
that the current version, despite its clear codification of Norton’s dissociation
doctrine, should be construed (ignored, actually) to reflect a ‘“modern
understanding” of nexus analysis. DOR Br. at 46-48. Nonsense. The
Department does not argue ambiguity nor dispute the rule’s plain meaning and,
indeed, the Department conceded below “that when Rule 193(7)(c) was issued in
1991 it was meant to explain the dissociation concept.” CP 132 (DOR Mot. for
Summ. Judg. at 21). Regardless, the prior version, like the present version,
contained identical language clearly invoking the dissociation doctrine: “If a
person carries on significant activity in this state and conducts no other business
in the state except the business of making sales, this person has the distinct
burden of establishing that the instate activities are not significantly associated in
any way with the sales into this state.” CP 637 (Former WAC 458-20-193B).
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burden of establishing that the instate activities are not
significantly associated in any way with the sales into
this state. ...

WAC 458-20-193(7)(c). The rule makes clear that for B&O tax to apply,
consistent with the constitutional principles discussed below, there must
be both taxpayer and transactional nexus, and the existence of the former
does not automatically establish the latter. Even if a seller has a
substantial nexus with Washington, i.e., the “seller carries on significant
activity in this state,” the seller can avoid B&O tax for a “particular sale”
if it successfully proves dissociation, ie., “the instate activities are not
significantly associated in any way with the sales into this state.” Id.

Rule 193(7)(c) is plain and unambiguous, and must be followed.
“Administrative agencies are bound by their own rules.” Skamania Cty. v.
Woodall, 104 Wn. App. 525, 539, 16 P.3d 701 (2001). So are the courts.
Overlake Hosp. Ass'n v. Dep’t of Health, 170 Wn.2d 43, 52, 239 P.3d
1095 (2010) (“If the meaning of a rule is plain and unambiguous on its
face, then we are to give effect to that plain meaning.”). This is true even
if the case law origins of a rule may have changed. At least until now,
DOR recognized this itself, in the very same decisions in which it
questioned the viability of Norton and dissociation as a constitutional
requirement, DOR concluded it still must apply Rule 193(7)(c) as written.

Det. No. 00-098, 22 WTD 151, 154 (2003); Det. No. 04-0208, 24 WTD
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217, 224 (2005); also Maxwell Corp. v. Dep’t of Revenue, 2006 WL
4059847, *4 (Wash. Bd. Tax. App. 2006) (“The Board does not need to
rule on the continued validity of the Norton case because the Department
admits its regulation allows dissociation.”).

DOR’s efforts to amend Rule 193 likewise confirm that, whatever
the status of Norton, the rule still requires dissociation. DOR recognized
that “Rule 193, not Norton, permits taxpayers to dissociate.” CP 561. So,
in 2005, DOR initiated rulemaking to “eliminate” dissociation from the
rule. CP 544, 546. DOR internally conceded that amendment was
necessary because, “as long as dissociation remains in the rule, the
Department cannot test the continued validity of Norron.” CP 574. DOR
abandoned the rulemaking, but considered it again the next year—for the
same reason. CP 554 (“the A.G.’s can’t litigate the Norton issue with
Rule [193] being out there.”). DOR considered removing dissociation
from the rule in 2006, 2007, 2008 and 2010—but it never did. CP 548-66.
Nothing has changed. So long as Rule 193(7)(c) remains on the books,
and it does, DOR must apply dissociation a matter of Washington law.

2. The constitution forbids states from taxing sales that

are dissociated from the seller’s in-state activities;
Norton and Goodrich remain good law.

Rule 193(7)(c) is not an artifact of outdated case law; it reflects

current constitutional law. Even the trial court recognized this. 6/7/13 Tr.
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at 31 (“The case from the Supreme Court from 1951 is still good law.”).
Indeed, DOR could not amend the rule to eliminate dissociation, nor can it
ignore the plain meaning of the rule now, without violating the Commerce
Clause and controlling Supreme Court precedent. This Court does not
need to reach the constitutional issue, but if it does, it 